NOTICE OF OPEN MEETING

Notice is given that a Regular Meeting and a Work Session of the Board of Directors of the
Barton Springs/Edwards Aquifer Conservation District will be held in the District office, 1124
Regal Row, Austin, TX, on Thursday, December 15, 2011, commencing at 6:00 p.m. for the
following purposes, which may be taken in any order at the discretion of the Board:

Note: The Board of Directors of the Barton Springs/Edwards Aquifer Conservation
District reserves the right to adjourn into Executive Session at any time during the
course of this meeting to discuss any of the matters listed on this agenda, as
authorized by the Texas Government Code Sections §551.07! (Consultation with
Attorney), 551.072 (Deliberations about Real Property), 551.073 (Deliberations
about Gifts and Donations), 551.074 (Personnel Matters), 551.076 (Deliberations
about Security Devices), 551.087 (Economic Development) 418.183 (Homeland
Security). No final action or decision will be made in Executive Session.

1. Call to Order.
2. Citizen Communications (Public Comments of a General Nature).
3. Routine Business.

a. Consent Agenda.  Note: These items may be considered and approved as one motion. Directors
or citizens may request any consent item be removed from the consent agenda, for consideration and
possible approval as an item of Regular Business.

1. Approval of Financial Reports under the Public Funds Investment Act, Directors’
Compensation Claims, and Specified Expenditures greater than $5,000. NBU

2. Approval of minutes from the Board’s November 17, 2011, Regular Meeting.
Not available for public review at this time

3. Approval of setting a show-cause hearing in January 2012 for permittee Don
Farmer, d/b/a Don’s Grass, for failure to respond to the Notice of Alleged
Violations. Pg. 9

4. Approval (validation) of extending the deadline of the Agreed Order with
Ridgewood Village Water System from January 15, 2012 to March 15, 2012.
Pg. 17

5. Approval of setting and scheduling a work session of the Board with the
Stakeholders Advisory Committee in late January 2012 to discuss alternatives for
increasing aquifer levels and spring flows during extreme drought. NBU

b. General Manager’s Report. Note: Topics discussed in the General Manager’s Report are
intended for general administrative and operational information-transfer purposes. The Directors will



not take any action on them in this meeting, unless the topic is specifically listed elsewhere in this as-
posted agenda.

1. Standing Topics.
i.  Personnel matters and utilization;
ii.  Upcoming public events of possible interest;
ii.  Aquifer conditions and status of drought indicators.

2. Discussion related to current staff work areas and specific activities of staff teams
and directors. Note: Individual topics listed below may be discussed by the Board in
this meeting, but no action will be taken unless a topic is specifically posted elsewhere in
this agenda as an item for possible action. A Director may request an individual topic
that is presented only under this agenda item be placed on the posted agenda of some
future meeting for Board discussion and possible action.

i. Review of Status Report Update — at directors’ discretion. Pg. 23
ii. Update on recent permitting and non-drought regulatory activities,
. Update on the activities of GMA 9 and 10, Pg. 28
iv. Update on status of hearing on the TCEQ recommendations for providing
GCD protection to the portion of the Hill Country PGMA in southwestern
Travis County. Pg. 30

Regular Business: Board Discussion and Possible Actions.

a.

Presentation by auditor, discussion and possible action related to approving the 2011
Financial Audit Report. Not available for public review at this time

Discussion and possible action related to the compliance by District permittees with their
User Drought Contingency Plans and compliance of all groundwater users with District
Rules, including the status and initiation of enforcement actions, as warranted. Pg. 33

Discussion and possible action related to reviewing the staff’s individual incentive projects
and approving the FY 2012 Goals and Objectives for the General Manager. Pg. 35

Discussion and possible action related to the settlement agreement concerning the
Jeremiah Ventures TLAP contested case. NBU

Discussion and possible action related to authorizing the District’s legal counsel to
prepare a brief concerning the difference between groundwater management by GCD
regulations and water availability determinations by counties under subdivision
regulations, in reply to the request for an AG opinion RQ-1003-GA. Pg. 38

Discussion and possible action related to approving the FY 2011 Annual Report and
authorizing its submittal to Texas Commission on Environmental Quality. Not available
for public review at this time



5. Work Session.

The Board will hold a work session to assess the status and progress towards the
District’s goals, objectives and performance standards in the District Management Plan,
to be included in the District’s Annual Report to TCEQ. Not available for public
review at this time

Note: This work session of the Board is open to the public, but no opportunity for public
comment will be provided, either in association with the discussion of an agenda item or in a
separate comment period. At the discretion of the directors, comments from the public may be
solicited. Public comment periods are included in the Regular Meetings of the District’s Board of
Directors, where further discussion and any determinations or decisions regarding this topic
would be made.

6. Adjournment.

Came to hand and posted on a Bulletin Board in the Courthouse, Travis County, Texas, on this, the
day of December, 2011, at .m.

, Deputy Clerk

Travis County, TEXAS

Please note:

This agenda and available related documentation have been posted on our website, www.bseacd.org. If you have a
special interest in a particular item on this agenda and would like any additional documentation that may be
developed for Board consideration, please let staff know at least 24 hours in advance of the Board Meeting so that
we can have those copies made for you.

The Barton Springs/Edwards Aquifer Conservation District is committed to compliance with the Americans with
Disabilities Act (ADA). Reasonable accommodations and equal opportunity for effective communications will be
provided upon request. Please contact the District office at 512-282-8441 at least 24 hours in advance if
accommaodation is needed.



Item 1

Call to Order



Item 2

Citizen Communications



Item 3

Routine Business

a. Consent Agenda

Note: These items may be considered and approved as one motion. Directors or citizens may
request any consent item be removed from the consent agenda, for consideration and possible
approval as an item of Regular Business.

1.

Approval of Financial Reports under the Public Funds
Investment Act, Directors’ Compensation Claims, and
Specified Expenditures greater than $5,000.

Approval of minutes from the Board’s November 17,
2011, Regular Meeting.

Approval of setting a show-cause hearing in January 2012
for permittee Don Farmer, d/b/a Don’s Grass, for failure
to respond to the Notice of Alleged Violations.

Approval (validation) of extending the deadline of the
Agreed Order with Ridgewood Village Water System
from January 15, 2012 to March 15, 2012.

Approval of setting and scheduling a work session of the
Board with the Stakeholders Advisory Committee in late
January 2012 to discuss alternatives for increasing
aquifer levels and spring flows during extreme drought.



Barton Springs
Edwards Aquifer

CONSERVATION DISTRICT

NOTICE OF ALLEGED VIOLATION

October 11, 2011

Den Farmer
6240 Hwy 290
Austin, TX 78735

RE:  Notice of Alleged Violations of District Rules & Bylaws by Don Farmer {dba Don's
Grass)

Dear Mr. Farmer:

On September 29, 2011, the Board of Directors of the Barton Springs/Edwards Aquifer
Conservation District (District) determined that sufficient information exists to warrant this
notice, alleging that Don Farmer (dba Don’s Grass) has violated the District Rules & Bylaws.
District records demonstrably indicate at least sixteen (16) alleged daily violations of
District Rule §3-2.1 for failure to employ a water meter, all of which occurred during Stage
I1k-Critical Drought, and five (5) alleged violations of District Rule §3-1.11(e) for failure to
report monthly meter readings, all of which occurred during Stage Il - Alarm Drought.

The District expects complete compliance with all District Rules, and your permit with the
District is predicated on that compliance. Pursuant to §36.102 of the Texas Water Code and
the penalty schedule contained in §3-8.9 of the District’s Rules, the District is authorized to
assess civil penalties of up to $10,000 for each act of violation and for each day of violation.
The indicated penalty is based on several factors including: (1) the seriousness of the
violations; (2) the history of past violations; {3) the amount necessary to deter future
violations; (4) efforts made to correct the violations; and (5) any other matters that justice
may require. Accordingly, the District Staff will be recommending to the Board of Directors
at a future hearing on the matter the assessment of a penalty of $12,750, unless the
matter is resolved by agreement.

If necessary, the District will file civil suit to enforce and achieve compliance with its rules
but prefers to resolve the case without the need for litigation. As an incentive to achieve
immediate compliance and early resolution of the violations, the District will agree to
a reduced penalty of not more than $3,187.50 if you agree to comply with the
following requirements:



1) Payment of the reduced penalty of $3,187.50.

2) Provide an accurate, defensible estimate of the total volume of withdrawals
since the well became operational.

3) Commit to complete cessation of pumping during the current Stage lII
Critical Drought and during a following Stage IV Exceptional Drought (if
declared).

4) Install a meter in accordance with District Rules and specifications within 30

days of the effective date of an agreed order and report monthly use of water
from the well.

5) Update all User Conservation Plan and User Drought Contingency Plan
documentation as necessary.

Please note that the offer made here for early resolution of these violations should not be
construed as an admission by the District and is inadmissible under Texas Rules of Evidence
to prove invalidity of the alleged viclations or the amount of the penalty. Moreover, the
District has no obligation to reduce penalties associated with these violations after the early
resolution period terminates.

IF YOU ACCEPT THE SETTLEMENT OFFER, PLEASE SIGN THE ATTACHED AGREEMENT
AND RETURN IT WITH FULL PAYMENT OF THE REDUCED PENALTY SPECIFIED ABOVE TO
THIS OFFICE WITHIN THIRTY (30) DAYS. AFTER 30 DAYS, THE OFFER WILL BE
WITHDRAWN AND THE DISTRICT WILL PURSUE OTHER ENFORCEMENT MEANS.

If you choose to contest these allegations, notify the District within thirty (30) days of this
notice. You will be cited to appear and will be provided a hearing before the Board where
you may show cause why an enforcement action should not be initiated against you. Failure
to respond to this notice in the specified timeframe will result in the referral of this matter
to the District Board of Directors and the scheduling of a formal public hearing at which
time the District Staff will provide a recommendation to the Board to file a lawsuit against
you and seek civil penalties, court costs and attorney’s fees.

If you have any questions regarding this matter, contact John T. Dupnik, P.G,, Regulatory
Compliance Team Leader, by phone at (512) 282-8441 or by e-mail at jochn@bseacd.org.

Sincerely,

A

W.F. (Kirk) HollaAd, P.G.
General Manager

cc: Mr. Gary Franklin, Director, Precinct 2
Mr. Bill Dugat, Esq., District Counsel
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IN THE MATTER OF AN § BEFORE THE BARTON
ENFORCEMENT ACTION § SPRINGS/EDWARDS
CONCERNING DON FARMER § AQUIFER
§ CONSERVATION
8 DISTRICT
AGREED ORDER
I

JURISDICTION AND STIPULATIONS

The Board of Directors (“Board”) of the Barton Springs/Edwards Aquifer
Conservation District (“District””) has considered this agreement of the parties resolving
an enforcement action regarding Don Farmer (dba Don’s Grass) under the authority of
Texas Water Code Ch. 36. The General Manager of the District and Don Farmer appear
before the Board and together stipulate that:

1. Don Farmer owns and operates Don’s Grass located at 6240 Highway 290

in Austin, Texas.

2. Don Farmer utilizes water supplied by an irrigation well permitted by the
District,
3 Don Farmer’s permit issued by the District includes standard Permit

Conditions and Requirements in accordance with District Rule 3-1.11.

4. The District and Don Farmer agree that the District has Jurisdiction to
enter into this Agreed Order and that Don Farmer is subject to the
District’s jurisdiction,

5. Don Farmer received notice of the violations alleged in Section I on or

about October 10, 2011.

1



10.

The occurrence of any violation is in dispute and the entry of this Agreed
Order shall not constitute an admission by Don Farmer of any violation
alleged in Section II, nor of any statute or rule.

A penalty in the amount of $12,750 is assessed by the District in
settlement of the violations alleged in Section II. $3,187.50 of the penalty
shall be paid within thirty days after the effective date of this Agreed
Order. The remaining balance of $9,562.50 is deferred contingent upon
Don Farmer’s timely and satisfactory compliance with all of the terms of
this Agreed Order. The deferred amount will be waived upon full
compliance with the terms of this Agreed Order. If Don Farmer fails to
timely and satisfactorily comply with all requirements of this Agreed
Order, the General Manager may require Don Farmer to pay all or part of
the deferred penalty.

Any notice and procedure that might otherwise be authorized or required
in this action are waived in the interest of a more timely resolution of the
matter,

The General Manager of the District and Don Farmer have agreed on a
settlement of the matters alleged in this enforcement action, subject to
approval of the Board.

The General Manager may, without further notice or hearing, seek further
enforcement proceedings in a court of competent jurisdiction if the
General Manager determines that Don Farmer has not complied with one

or more of the terms or conditions of this Agreed Order.

12



I1. This Agreed Order shall terminate five years from its effective date or
upon compliance with all of the terms and conditions set forth in this
Agreed Order, whichever occurs sooner.

12. The provisions of this Agreed Order are deemed severable and, if a court
of competent jurisdiction or other appropriate authority deems any
provision of this Agreed Order unenforceable, the remaining provisions
shall be valid and enforceable.

IL.
ALLEGATIONS

As a permittee of the District, Don Farmer is alleged to have failed to employ a
water meter and to report monthly meter readings in violation of its permit and District
Rules §3-2.1 and §3-1.11(e).

Il
DENIALS

Don Farmer generally denies each allegation in Section II.

Iv.
ORDERING PROVISIONS

1. It is, therefore, ordered by the Board that Don Farmer pay a penalty as set
forth in Section I, paragraph 7 above. The payment of the penalty and
Don Farmer’s compliance with all of the terms and conditions set forth in
this Agreed Order resolve only the allegations in Section II. The District
shall not be constrained in any manner from requiring corrective action or
penalties for violations that are not raised here. Penalty payments shall be
made payable to Barton Springs/Edwards Aquifer Conservation District

and shall be sent with notation “Don Farmer’s Agreed Enforcement” to:



Barton Springs/Edwards Aquifer Conservation District
ATTN: John T. Dupnik, P.G.

1124 Regal Row

Austin, TX 78748

Don Farmer shall undertake the following technical requirements:

a. Payment of the reduced penalty of $3,187.50.

b. Provide an accurate, defensible estimate of the total volume of
withdrawals since the well became operational,

C. Commit to complete cessation of pumping during the current Stage
Il-Critical Drought and during a subsequent Stage IV Exceptional
Drought (if declared).

d. Install a meter in accordance with District Rules and specifications
within 30 days of the effective date of an agreed order.

€. Update all User Conservation Plan and User Drought Contingency
Plan documentation as necessary.

The provisions of this Agreed Order shall apply to and be binding upon

Don Farmer. Don Farmer is ordered to give notice of the Agreed Order to

personnel who maintain day-to-day control over the Facility operations

referenced in this Agreed Order.

If Don Farmer fails to comply with any of the Ordering Provisions in this

Agreed Order within the prescribed schedules, and that failure is caused

solely by an act of God, war, strike, riot, or other catastrophe (not

including drought), Don Farmer’s failure to comply is not a violation of
this Agreed Order. Don Farmer shall have the burden of establishing to

the General Manager’s satisfaction that such an event has occurred, Don

14



Farmer shall notify the General Manager within seven days after Don
Farmer become aware of a delaying event and shall take all reasonable
measures to mitigate and minimize any delay.

The General Manager may grant an extension of any deadline in this
Agreed Order or in any plan, report, or other document submitted pursuant
to this Agreed Order, upon a written and substantiated showing of good
cause. All requests for extensions by Don Farmer shall be made in writing
to the General Manager. Extensions are not effective until Don Farmer
receives written approval from the General Manager. The determination
of what constitutes good cause rests solely with the General Manager.

This Agreed Order, issued by the Board, shall not be admissible against
Don Farmer in a civil proceeding, unless the proceeding is brought by the
District to: (1) enforce the terms of this Agreed Order; or (2) pursue
violations of a statute within the District’s jurisdiction, or of a rule adopted
or an order or permit issued by the District under such a statute.

This Agreed Order may be executed in multiple counterparts, which
together shall constitute a single original instrument. Any executed
signature page to this Agreed Order may be transmitted by facsimile
transmission to the other parties, which shall constitute an original
signature for all purposes.

The effective date is the date of hand-delivery of the Order to Don Farmer,
or three days after the date on which the District mails notice of the Order

to Don Farmer, whichever is eartier.

15



SIGNATURE PAGE

Barton Springs/Edwards Aquifer Conservation District;

For the Board Date
For the General Manager Date
ATTEST:

Don Farmer, dba Don’s Grass:

I, the undersigned, have read and understand the attached Agreed Order. [ am authorized
to agree to the attached Agreed Order on behalf of the entity, if any, indicated below my
signature, and I do agree to the terms and conditions specified therein. 1 further
acknowledge that the District, in accepting payment for the penalty amount, is materially
relying on such representation.

I also understand that my failure to comply with the Ordering Provisions, if any, in this
order and/or my failure to timely pay the penalty amount, may result in:

* A negative impact on my compliance history;
Greater scrutiny of any permit applications submitted by Don Farmer;
Lawsuit for contempt, injunctive relief, additional penalties, and/or attorney fees,
or referral to a collection agency;
Increased penalties in any future enforcement actions;
Automatic referral to civil trial for any future enforcement actions; and
District seeking other relief as authorized by law.

In addition, any falsification of any compliance documents may result in criminal

prosecution.

Signature Date

Name (Printed or Typed) Date
Authorized Representative of Don Farmer
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Barton Springs
Edwards Aquifer

CONSERVATION DISTRICT

By E-mail and follow-up USPS Mail
November 23, 2011

Mr. Lou McCreary, Esq.

Law Oifice of Lou McCreary
901 South MoPac Expressway
Barton Oaks Plaza 1, Suite 300
Austin, Texas 78746

Dear Lou:

Pursuant to the request in your letter dated November 23, 2011, to extend the deadline of the
Revised Agreed Order between the District and Ridgewood Village Water System, I am hereby
authorizing the extension of that deadline as requested, from January 15, 2012, to March 15,

2012.

Please advise me when the physical connection between the RVWS and Water District #10 is
made and the CCN transfer agreement is executed.

Our attorney will send you a Revised Agreed Order reflecting this change for your execution.

Sincerely,

Wyt

W F (Kirk) Holland, P.G.
General Manager

cc: Mr. Bill Dugat (by email only)
Mr. Dave Claunch (by email only)
Mr. Jim Montgomery (by email only)

1124 Regal Row - Austin, Texas 78748 - (512) 282-8441 - Fax: (512) 282-7016 - www.bseacd.org - e-mail: bseacd®bseacd,org
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Brvan W, Shaw, Ph.D.. Chairman
Buddy Garcia, Conmntssioner
Carlos Robinstein. Connmissioner

Mark R Vickery, PG, Evecutive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

October 26, 2011
CERTIFIED MAIL

Mr. Lou McCreary

Law Offices of Lou McCreary
901 South MoPac Expressway
Barton Oaks Plaza One, Ste. 300
Austin, Texas 78746

Re: Application from Travis County Water Control and Improvement District
(WCID) 10, Certificate of Convenience and Necessity (CCN) No. 10306, to
Purchase Facilities, and to Transfer and Cancel CCN No. 10303 from
Ridgewood Village Water System, in Travis County; Application No. 37033-S

CN: 600739825, RN: 101412799 (Travis County WCID 10)
CN: 603158478; RN: 101205326 (Ridgewood Village Water System)

Dear Mr. McCreary:

We have reviewed the criteria in Texas Water Code (TWC), Section 13.301(e) and
determined that a public hearing will not be requested. You may compiete your
proposed transaction as scheduled, or any time after you receive this notification.
Please note that the transaction must comply with the requirements of TWC Section
13.301(d) and therefore cannot be completed prior to the issuance of this letter.

The second part of the application, which is amending the CCN, will occur following
receipt of the following documents:

* a copy of the signed contract or bill of sale, and
» documents supporting the disposition of customer deposits.

The application cannot be approved nor the CCN amended and issued until we
receive evidence that the transaction was completed. These items must be
received by the Utilities & Districts Section, Water Supply Division, within 30 days
after the effective date of the transaction.

After the proper documentation is received, staff will prepare a proposed map,
certificate, and recommendation for both applicants to review before submitting
them to the Executive Director for approval and the issuance of the CCN. A copy of
this information will be sent to both the buyer and seller.

PO Box 13087« Austin. Texas 78711-3087 ¢ 512:230-1000 ¢+ www.lceg.texas.gov

How s our customer service?  waateegdexas.gov/golofcustomersiuney
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Mr. Lou McCreary
Page 2
October 26, 2011

If you concur with the recommendation, the consent forms must be signed and
returned by both applicants before the recommendation to amend the CCN can be
approved by the Executive Director. If both consents are not received, the seller
remains responsible for the system for purposes of TWC Section 13 regulations.
(See TWC, Section 5.122 and 30 Texas Administrative Code Section 50.33).

As an alternative to the seller’s continued involvement in the process, the closing
document(s) and any accompanying correspondence may include a statement that
the seller consents with the amendment of the buyer's CCN with specific references
to the statute and rule noted above. The statement will serve to authorize the
Executive Director to take action upon receipt of the buyer’s signed consent form.
In this situation, however, the seller is relying on the buyer to provide the final
consent on the CCN amendment,

Finally, please note that from the time the application is filed until the CCN is
issued, it is the applicants' (buyer and seller) responsibility to notify and update the
Utilities & Districts Section, Water Supply Division, of changes in the financial,
managerial or technical information provided in the application.

If you have any questions, please contact Ms. Stacy Foster by phone at 512/239-
3105, by fax at 512/239-0030, by email at Stacy.Foster@tceq.texas.gov, or if by
correspondence, include MC 153 in the letterhead address below.

Sincerely,

‘ﬁo ANy :.fu/ \f)_m*\ e

Tammy Benter,'Manager

Utilities & Districts Section

Water Supply Division

Texas Commission on Environmental Quality

T8/SF/mmg

CC: Mr. Jim Montgomery, Attorney, DLA Piper, LLP
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LAW OFFICES OF LOU McCREARY

- ==, -,
—Ep T B SEE gemeean,

901 South MoPac Expressway
Barton Oaks Plaza One, Suite 300
Austin, Texas 78746

Board Certified Telephone: (512) 329-1946

Civil Trial Law Telecopier: (866) 638-8239

Texas Board of Legal Specialization E-Mail: loumccreary@yahoo.com
November 23, 2011

Mr. W.F.(Kirk) Holland
General Manager, BSEACD
1124 Regal Row

Austin, TX 78748

Re: Ridgewood Village Water System: Revised Agreed Order: Request For Extension.

Dear Mr. Holland:

This 15 a request for extension of time pursuant to your authority to grant such
an extension upon a showing of good cause, as stated in Paragraph 5 of the Revised Agreed
Order dated August 17, 2010. Specifically, Ridgewood Village Water System, (RVWS),
is requesting an extension of the deadline, as stated in Paragraph 1V of the Order, from
January 15, 2012 10 March 15, 2012.

As you know, on March 23, 2011, the Board of Directors of the Travis County
Water Control And [inprovement District # 10 (WCID # 10),agreed to annex the area served
by Ridgewood Village Water System, (RVWS),subject to execution of an agreed Asset Purchase
Agreement and the approval of the Texas Commission on Environmental Quality (TCEQ).

By letter/order dated October 26. 2011, the TCEQ approved the application of
RVWS to transfer its CCN to WCID # 10. 1 enclose a copy for your file. Before we can
consummate the transfer agreement, a connection must be made between the RVWS lines
and the WCID # 10 lines. We have been advised by WCID # 10 that some of the necessary
fittings/equipment necessary to make the interconnect may not be delivered until the end
of December, 2011. Due to that delay, we are asking for an extension of time to complete
the transfer and to comply with the previous Agreed Order.
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We are asking that the Revised Agreed Order be revised to state a deadline of
March 15, 2012. If you decide to grant our request. [ am requesting. by copy of this letter,
that your counsel, Bill Dugat, prepare a Revised Order for our signature. This request is
supported by WCID # 10. Please let me know if you need any additional information and
thanks for your prompt consideration of this request.

Very truly yours,

Lou McCreary

¢: Mr. Bill Dugat
Bickerstaff, Heath. Delgado & Acosta, LLP
3711 S. MoPac Expressway

Building One. Suite 300
Austin, TX 78746

Mr. Jim Montgomery
DLA Piper, LLP (US)
401Congress Avenue
Suite 2500

Austin, TX 78701-3799

Mayvor Dave Claunch
City of West Lake Hills
911 Westlake Drive
Austin, TX 78746

Mariene S. Ciccarelli
1807 Treadwell Street
Austin, TX 78704



Item 3
Routine Business

b. General Manager’s Report. Note: Topics discussed in the
General Manager’s Report are intended for administrative and
operational information-transfer purposes. The Directors will not
deliberate any issues arising from such discussions and no decisions
on them will be taken in this meeting, unless the topic is specifically
listed elsewhere in this as-posted agenda.

ii.

iii.
iv.

1. Standing Topics.
i. Personnel matters and utilization;
ii. Upcoming public events of possible interest;
iili. Aquifer conditions and status of drought indicators.

2. Special Discussion Topics, related to current staff work
areas and specific activities of staff teams and directors.
Note: Individual topics listed below may be discussed by
the Board in this meeting, but no action will be taken unless
a topic is specifically posted elsewhere in this agenda as an
item for possible action. A Director may request an
individual topic that is presented only under this agenda
item be placed on the posted agenda of some future meeting
for Board discussion and possible action.

- Review of Status Report Update — at directors’

discretion.

Update on recent permitting and non-drought
regulatory activities.

Update on the activities of GMA 9 and 10.

Update on status of hearing on the TCEQ
recommendations for providing GCD protection to the
portion of the Hill Country PGMA in southwestern
Travis County.
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Texas Water
Development Board

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.state.tx.us
Phone (512} 463-7847, Fax (512) 475-2053

December 6, 2011

To:  Petitioner and Respondent Groundwater Conservation Districts

From: Joe P. Reynolds, Attorney %

Re:  Hearings on Appeal of Groundwater Management Areas 7 and 10 Desired Future
Conditions by Grass Valley Water, L.P.

The hearings on the petitions submitted by Grass Valley Water, L.P. (Petitioner) under 31 Tex.
Admin, Code § 356.44 will be held on Wednesday and Thursday, January 18 and 19, 2012, in
the Sutton County Courthouse, 300 E. Oak Street, Suite 3, Sonora, Texas.

The hearing on the petitions relating to the desired future conditions adopted for Kinney County
by the groundwater conservation districts (Respondent Districts) in GMA 7 and GMA 10 will
begin at 10:00 A.M. and conclude at 3:00 P.M. on Wednesday, January 18. The hearing on the
petition relating to the desired future condition adopted by the Respondent Districts for Val
Verde County by GMA 7 will begin at 10:00 A.M. and conclude at 3:00 P.M. on Thursday,
January 19. Both hearings will follow the schedule below, which may be adjusted as necessary:

10:00 to 12:00 Brief introduction and Petitioners’ presentation
12:00 to 1:00 Lunch break

1:00 to 3:00 Respondents’ presentation

3:00 Concluding business and adjournment

Petitioner and Respondent Districts should plan how they wish to use their allotted time.
Petitioner may reserve a portion of its time for rebuttal testimony, but the rebutta! testimony must
be limited to issues raised or addressed by the Respondent Districts. There will be no cross-
examination of those making presentations and no objections to the testimony or exhibits.
Although preferred, a “question and answer” format will not be required for testimony.

Testimony and evidence presented should address the claims asserted in the petitions. New
evidence not addressed in the petitions must be provided to Respondents and to the Texas Water
Development Board (TWDB) at least 7 days before the hearing. The TWDB will not accept
evidence that does not support one or more of the reasons for challenging the desired future
condition previously stated in the petition.

Our Mission : Board Members
To provide leadership, planning, financial . Edward G. Vaughan, Chairman Thomas Weir Labait Ill, Member Billy R. Bradford Jr., Member
assislance, information, and education for  ©  Joe M. Crutcher, Vice Chairman Lewis H. McMahan, Member Monte Cluck, Member
the conservation and responsible -
development of water for Texas :  Melanie Callahan, Interim Executive Administrator
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Hearing Participants
December 6, 2011
Page 2

The TWDB will provide a court reporter to record the proceedings. Copies of PowerPoint
presentations and oversized exhibits must be provided to the court reporter and to the TWDB.

Please also be prepared to provide the court r

presentations at the hearing,

eporter with a list of those who will be making

Other interested persons will have 10 business days from the close of the hearing in which to
submit written evidence. No time will be allotted for public comment during the hearing.

DATE TIME EVENT

Wednesday, January 18, 2012 10:00 A.M.- Hearing on the Petitions Regarding
3:00 P.M. DFCs in Kinney County

Thursday, January 19, 2012 10:00 A M.- Hearing on the Petition Regarding
3:00 P.M. DFCs in Val Verde County

Thursday, February 2, 2012 5:00 P.M. Record Closes

Thursday, April 12, 2012 5:00 P.M. Summary, Analysis, and

Recommendations provided to Parties

Thursday, April 19, 2012 TWDB Board | Petitions Presented to the Board

Meeting

If you have any questions about the procedures or schedule, you may contact me at 512.936.2414

or joe.remolds@twdb.state.tx.us.

cC: GMA 7 Service List
GMA 10 Service List
Melanie Callahan
Robert Mace
Kenneth L. Petersen
Cindy Ridgeway
Rima Petrossian
Connie Sanders
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SOAH DOCKET NO. 582-10-5643
TCEQ DOCKET NO. 2010-1040-MIS

GROUNDWATER CONSERVATION § BEFORE THE STATE OFFICE
DISTRICT CREATION §

RECOMMENDATION FOR THE HILL §

COUNTRY PRIORITY § OF
GROUNDWATER MANAGEMENT §

AREA: TRAVIS AND COMAL § ADMINISTRATIVE HEARINGS

COUNTIES

SOAH ORDER NO. 9
GRANTING EXECUTIVE DIRECTOR’S MOTION TO EXTEND PERIOD OF
ABATEMENT

On November 29, 2011, the Executive Director filed a motion to extend the period of
abatement in this matter to August 1, 2012, by which date the Executive Director would file
another status report and a motion to: (1) extend the period of abatement, (2) withdraw the
petition, or (3) set a hearing on the merits. No other party filed a response to the motion. The
administrative law judges GRANT the motion.

The period of abatement is extended to August 1, 2012, by which date the

Executive Director will file a motion conforming to the terms of this order.

SIGNED December 6, 2011.

@D R ome

PAUL D. KEEPER
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

STATE (}m OF ADMINISTRATIVE HEARINGS
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Item 4

Board discussions and possible actions

a. Presentation by auditor, discussion and possible action related
to approving the 2011 Financial Audit Report.

3



Item 4

Board discussions and possible actions

b. Discussion and possible action related to the compliance by
District permittees with their User Drought Contingency Plans
and compliance of all groundwater users with District Rules,
including the status and initiation of enforcement actions, as
warranted.
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Item 4

Board discussions and possible actions

c. Discussion and possible action related to reviewing the
staff’s individual incentive projects and approving the FY
2012 Goals and Objectives for the General Manager.
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GOALS

DRAFT
Goals and Objectives for General Manager in FY 2012

Successfully executing the normal and routine requirements associated with GCD
operations, including maintaining an effective, motivated staff.

Providing responsible and efficient stewardship of the District’s fiscal resources,
including financial operations that conform to all relevant audit standards.

Assuring that the District aquifers are managed in a responsive and responsible fashion,

including prosecution of a drought management regulatory program that conforms to
prevailing Rules.

Providing a leadership role in GMA 9 and 10, assuring statutory requirements of the
District and the GMA Committees are addressed.

Accomplishing all activities required of the District in assuring the HCP process is
pursued in a timely and cost-effective fashion, including appropriate interfacing with
FWS and contractors on their NEPA process.

Interacting with the Board effectively by using the Board President as the principal
interface between the GM and the Directors and to assure the Board’s needs are being
met.

OBIJECTIVES

1.

Establish an Interlocal Agreement/Memorandum of Understanding with City of Austin
concerning HCP direct and indirect mitigation and adaptive measures by mid-2012.
Coordinate the establishment of and participate in the inaugural Kent S Butler Memorial
Barton Springs/Edwards Aquifer Symposium in Spring 2012.

Serve as the District Representative to GMA 10 and effectively assist the GMA 10
Committee Coordinator in prosecuting GMA responsibilities in a timely, statutorily
appropriate fashion.

Establish and coordinate effective communications with all nine legislators/legislative
offices to introduce and support our primary legislative priorities for next session,
including setting up at least two meetings between each legislator and at least one
geographically appropriate Director during FY 2012.

Provide oversight and ensure appropriate communications with various stakeholders in
ensuring that the initial hydrogeologic investigations of the Saline Edwards in and near
the District are undertaken by mid-2012.

Promulgate additional rulemaking that is required to conform to all statutory changes
from last session and to address the gap between the current EDWL and the DEC/MAG.
Arrange and participate with the Board in a facilitated examination of what policy
and/or procedural changes might benefit the communications among the various
directors and between the Board and the staff as well as overall District operations
before June 1, 2012.
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Item 4

Board discussions and possible actions

d. Discussion and possible action related to the settlement

agreement concerning the Jeremiah Ventures TLAP contested
case.
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Item 4

Board discussions and possible actions

e. Discussion and possible action related to authorizing the
District’s legal counsel to prepare a brief concerning the
difference between groundwater management by GCD
regulations and water availability determinations by
counties under subdivision regulations, in reply to the
request for an AG opinion RQ-1003-GA.
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ATTORNEY
GREG ABBOTT

October 17, 2011

The Honorable Allan Ritter Via E-Mail
Chair, Committee on Natural Resources

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re:  Authority of a county, under section 35.019 Water Code, to enact a groundwater
management ordinance that is applicable to that part of the county outside of a priority
groundwater management area (RQ-1003-GA)

Dear Representative Ritter:

We have received your letter dated October 11, 2011 and have designated it as Request No.1003-
GA. Section 402.042 of the Government Code provides that the Attorney General shall issue an
opinion not later than the 180th day after the date that an opinion request is received unless we notify
the requestor in writing before that day that the opinion wil! be delayed or not rendered. We received
your request on October 12, 2011, setting a due date for your opinion of April 9, 2012. We will
respond by that date.

By copy of this letter we are notifying those listed below of your request and asking them to submit
written briefs if they care to do so. If you are aware of other interested parties, please let us know
as soon as possible. We ask that the briefs be submitted by November 16, 2011. Please note that
briefs and other correspondence are subject to the Public Information Act.

Very truly yours,

on Boatright
hairman, Opinion Committee

JEB/VKH/rem
Attachment: Request No. 1003-GA

POST OFFICEBOX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WwWw.0AG.STATE. 1. US
An Equal Employmens Opportunisy Emplayer - Printed wn Recyeled Paper
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The Honorable Allan Ritter - Page 2

cC:

The Honorable Troy Fraser, Chair, Committee on Natural Resources, Texas State Senate
The Honorable Doug Miller, Texas House of Representatives

The Honorable Paul Workman, Texas House of Representatives

The Honorable David Escamila, Travis County Attorney

Mr. Les Trobman, General Counsel, Texas Commission on Environmental Quality
Mr. Ken Petersen, General Counsel, Texas Water Development Board

Mr. J. Kevin Ward, Executive Administrator, Texas Water Development Board
Mr. Gregory M. Ellis, Executive Director, Texas Alliance of Groundwater Districts
Mr. Robert Lemens, General Counsel, Texas Association of Counties

Mr. Donald Lee, Executive Director, Texas Conference of Urban Counties

Mr. Jeff Boyd, Chief of Staff, Governor’s Office

Ms. Teresa Spears, Governor’s Appointment Director, Office of the Governor
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State of Texas

House of Represenfaﬁves MeMsERs

Marva BEck
CHAIRMAN BraNDON CREIGHTON
. Cuuck Horson
ArLan RirTer Committee on Natural Resources James L. “Jiv” Koreer

VicE CHAIRMAN c AL e LaRson

Tracy Q. KnG RECENEE— Ji e TR;: L?IERTI;NUSZOFI‘IIJCHER
0T 12 2011

OPINION COMMITTEE

Douc MiLLER
October 11, 2011

WALTER “FOUR” PRICE

FILE #/M/- 46B38-([

The Honorable Greg Abbott 1LD.# Lﬂo g 3 8’
Attorney General of Texas

Attn: Opinjon Committee 3 - 6 n
P.O. Box 12458 - ‘ O

Austin, Texas 78711-2548

Re:  Request for an Attorney General's Opinion Regarding the Legal Authority of a County
Commissioners Court to Enact a Groundwater Management Ordinance Pursuant to Texas
Water Code, Section 35.019 or Texas Local Government Code, Section 232.0032; and
the Validity of the Same in Certain Circumstances.

Dear General Abbott;

I respectfully request an Attorney General Opinion concerning the authority of a county
commissioners court to enact a groundwater management ordinance pursuant to Texas Water
Code, Section 35.019, specifically its ability to enact such an ordinance outside of a priority
groundwater management area ("PGMA") as well as its ability to enact such an ordinance where
the process of forming a groundwater district has been initiated and/ or further created.

Texas Water Code, Section 36.0015 provides that groundwater conservation districts are
the preferred method of groundwater management, and the Texas Legisiature has provided two
very limited exceptions when a county rather than a groundwater district has authority regarding
groundwater management. First, Texas Water Code, Section 35.019(a) provides that:

The commissioners court of a county in a priority groundwater management area' may
adopt water availability requirements in an area where platting is required if the court
determines that the requirements are necessary to prevent current or projected water use
in the county from exceeding the safe sustainable yield of the county's water supply.

' Texas Water Code, Chapter 35, creates a process by which the Texas Commission on Environmenta} Quality may
designate an area that is experiencing or is expected to experience critical groundwater problems as a "priority
groundwater management area” and prompt the creation of a water conservation and reclamation district under
Section 59, Article XVI, Texas Constitution.

Elizabeth A. Fazio, Committee Director
PO. Box 2910 » E2.104 * Austin, Texas 78768-2910 +(512) 4635-0802 * Fax: (512) 463-9810
Elizabeth.Fazio_hc@house.state.txms



Honorable Greg Abbott
October 11, 2011
Page 2

Second, Texas Local Government Code, Section 232.0032 allows counties to require a water
availability certification for plat applications for new subdivisions that rely on groundwater. No
other statutes appear to allow a county commissioners court to exercise authority to adopt water
availability requirements via development ordinance or otherwise.

Given the very limited authority of a county to impose groundwater availability
requirements on developments, the question presented in this opinion request is whether a county
which is only partially designated as a PGMA may adopt a groundwater availability ordinance in
the entire county, or if such a groundwater availability ordinance may only apply in the portion
of the county designated as 2 PGMA. Although Texas Water Code, Section 35.019(a) provides
that "the commissioners court of @ county in a priority groundwater management area may
adopt water availability requirements in an area where platting is required," (emphasis added) the
statute is not crystal clear regarding the scope of authority if only a partial county is included in a
PGMA.

An example of the context in which the question arises is in Travis County. Although
only the southwestern portion of Travis County is included in the Hill Country PGMA,? a
groundwater availability ordinance proposed by Travis County ("Travis County's Proposed
Groundwater Ordinance")’ appears to apply county-wide. For instance, the proposed definition
of "Local Groundwater" to be added to Section 82.002, Travis County Code "means groundwater
from an aquifer underlying Travis County." Additionally, the remainder of Travis County's
Proposed Groundwater Ordinance imposes various new requirements on "Local Groundwater,"
which is not clearly limited to the area in southwestern Travis County that is subject to the Hill
Country PGMA.

Further, although Section 82.212 of Travis County's Proposed Groundwater Ordinance
appears to be authorized by Texas Local Government Code, Section 232.0032 regarding water
availability certification, the proposal appears to go beyond the grant of authority in statute, or
the TCEQ rules that implement the statute in 30 Texas Administrative Code, Chapter 230. In
fact, newly proposed Section 82.212(a) expressly states that Travis County's Proposed
Groundwater Ordinance includes requirements in addition to TCEQ rules. Unless Travis County
is relying on authority conferred under Texas Water Code, Section 35.019 relating to
groundwater availability ordinances in PGMA areas, it does not appear that Travis County has a
clear legal basis to adopt an ordinance that goes beyond Texas Local Government Code, Section
232.0032,

? See attached Exhibit 1; also found at
hitp://www.tceq.texas. gov/assets/public/permitting/watersupply/ground water/maps/pgma_ateas.pdf
3 See attached Exhibit 2,
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Honorable Greg Abbott
October 10, 2011
Page 3

Thus, unless Texas Water Code, Section 35.019 allows a county which is only partially
covered by a PGMA to enact a groundwater availability ordinance in areas of the county outside
of the PGMA, it appears that Travis County would be exceeding its statutory authority if Travis
County's Proposed Groundwater Ordinance is enacted. Likewise, according to Travis County,
several other counties appear to have undergone or appear to be cons1dermg some enactment of
groundwater ordinances although the legal authority to do is questionable.*

Furthermore, where TCEQ has already begun the process by which a groundwater district
would be created in the portion of Travis County that is covered by the Hill Country PGMA, it is
not clear whether Travis County is precluded from proceeding with Travis County's Proposed
Groundwater Ordinance, either based on law or based on equitable grounds. If Travis County
adopts a groundwater management ordinance that is later usurped by groundwater district rules
and regulations, landowners could be disadvantaged during the period of time when Travis
County's ordinance is in effect.

Assuming that a groundwater management ordinance is properly and legally adopted
under Texas Water Code, Section 35.019 in an area covered by a PGMA, but the PGMA process
is successful and a groundwater district is created, it seems logical that rules and regulations of
the groundwater district would trump the ordinance. Otherwise, territory that was previously
subject to a PGMA over which a county enacted a groundwater management ordinance would be
subject to double-regulation by both the county and the groundwater district. Issues may also
arise if the county ordinance and groundwater district rules are inconsistent. Finally, as
previously mentioned, Texas Water Code, Section 36.0015 provides that groundwater
conservation districts are the preferred method of groundwater management rather than county
regulation of the same. In the context of Travis County's Proposed Groundwater Ordinance,
TCEQ has already begun the heanng process regarding establishment of a groundwater district
in southwestern Travis County. If Travis County's Proposed Groundwater Ordinance is
enacted, and in the very near future the PGMA process is successful and a groundwater district
covers southwestern Travis County, a conflict of laws issue could arise and place the landowners
in southwestern Travis County in an untenable position with regard to double groundwater
regulation.

Lastly, Senate Bill 332 which was passed by the 82™ Texas Legislature and is effective
on September 1, 2011 codifies and clarifies in newly enacted Texas Water Code, Section 36.002
a landowner's ownership of and right to produce groundwater, gualified only by groundwater

meeting matenals for lhe Apnl. 11, 2011 meeting include PDFs of different ordmances for Bandera, Comal,
Gillespie, Hays, Kerr, and Kendall counties.

5 See Groundwater Conservation District Creation Recommendation for the Hill Country Priority Groundwater
Management Area: Travis and Comal Counties, State Office of Administrative Hearings Docket No. 582-10-5643.
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district regulations. Although Senate Bill 332 expressly states the types of regulatory measures
that a groundwater district, the Edwards Aquifer Authority, the Harris-Galveston Subsidence
District, and the Fort Bend Subsidence District may exercise in relation to a landowner's vested
groundwater rights, no exception is made that would allow a county commissioners court to
enact a groundwater management ordinance. Thus, in light of the new law that has become
effective less than six short weeks ago, it is important fo determine whether the new statute
relating to groundwater rights that is codified in Texas Water Code, Section 36.002 precludes or
limits the authority of a county commissioners court. Finally, as previously mentioned, Texas
Water Code, Section 36.0015 provides that groundwater conservation districts are the preferred
method of groundwater management rather than county regulation of the same, which is
consistent with the provisions of Senate Bill 332.

Questions presented:

Accordingly, I request your interpretation and guidance concerning the meaning and
applicability of Texas Water Code, Section 35.019; Texas Local Government Code, Section
232.0032;

Specifically, I seek guidance on the following questions:

1) Whether a county commissioners court may enact a groundwater management ordinance
under Texas Water Code, Section 35.019 or Texas Local Government Code, Section
232.0032 applicable to the whole county? Particularly,

a. Whether a county-wide groundwater management ordinance would also apply to
areas within the county that have not been designated as a PGMA created under
Texas Water Code, Chapter 357

b. Whether a county commissioners court may also enact water availability
requirements with respect to surface water, in addition to groundwater?

2) Whether a county commissioners court may enact a groundwater management ordinance
pursuant to Texas Water Code, Section 35.019 after TCEQ has initiated a process to
create a groundwater district pursuant to Texas Water Code, Sections 35.008-35.0097

3) Whether a groundwater management ordinance adopted by a county commissioners court
pursuant to Texas Water Code, Section 35.019 continues to be a valid ordinance if a
groundwater district is created to cover the same territory to which the ordinance applies,
assuming that the ordinance was valid when it was created?
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4) Whether a county commissioners court may enact a groundwater management ordinance
that unduly restricts the sale and/or use of a landowners vested property rights in
groundwater, as recognized in Texas Water Code, Section 36.0027?

Thank you for your time and attention to this matter. Please let me know if I can provide any
additional information or further assistance.

Very truly yours,

M 2 He

Allan B. Ritter, Chair
House Committee on Natural Resources

cc: The Honorable Troy Fraser, Texas Senate
The Honorable Kirk Watson, Texas Senate
The Honorable Paul Workman, Texas House of Representatives
The Honorable Doug Miller, Texas House of Representatives
The Honorable Sam Biscoe, Travis County Judge



Item 4

Board discussions and possible actions

f. Discussion and possible action related to approving the FY
2011 Annual Report and authorizing its submittal to Texas
Commission on Environmental Quality.
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Item 5

Work Session

The Board will hold a work session to assess the status and progress
towards the District’s goals, objectives and performance standards
in the District Management Plan, to be included in the District’s
Annual Report to TCEQ.

Note: This work session of the Board is open to the public, but no opportunity for public
comment will be provided, either in association with the discussion of an agenda item or in a
separate comment period. At the discretion of the directors, comments from the public may be
solicited. Public comment periods are included in the Regular Meetings of the District’s Board of
Directors, where further discussion and any determinations or decisions regarding this topic
would be made.
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Item 6

Adjournment
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